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IRVING, J., FOR THE COURT:
1. A Neshoba County jury convicted Michael Griffin of the sdle of |essthan one ounce of marihuana.
He was sentenced to three years in the custody of the Missssippi Department of Corrections. Feding

aggrieved, Griffin chalenges his conviction on the following grounds: (1) the trid court erred in overruling



his objection to the introduction of a videotgpe copy of the origind film of the dleged sde of marihuang,
(2) therewas afatd variance between the indictment and the proof, and (3) hisindictment wasinsuffident
because it failed to identify the purchaser of the marihuana.
2. Finding no error, we affirm.

FACTS
113. In January 2003, the Tri-County Narcotics Task Force began conducting undercover purchases
of illegd drugs in Neshoba County. Narcotics agents, acting through confidentia informant, Memory
Hunter, purchased marihuanafrom alocd drug deder. The agents listened to the drug transaction via a
body wire planted on Hunter. A smdl camera, concedled in Hunter's purse, was utilized to record the
transaction on videotape.
14. Attrid, Hunter testified that she drove to a known drug house, where she encountered amanshe
had known smply as“Michadl.” Hunter told Michael that she wanted to purchase twenty dollars worth
of marihuana. According to Hunter, Michael wrapped the marihuana in a paper towel and gave it to her;
she gave him a twenty dollar hill in exchange. The State offered into evidence the videotape of the
undercover purchase, and Hunter identified Griffin as the individua who sold her the marihuana. Hunter
further tedtified that she had had an opportunity to review the tape and that it accurately and clearly
depicted the transaction that transpired between her and Griffin on the day of the drug purchase.
5. At trid, Agents Patrick Ervin and Donald Bartlett of the Tri-County Narcotics Task Force
explained the procedures of an undercover buy. The agents testified about how, during the pre-buy
meeting, they searched Hunter and her vehide, outfitted her with surveillance equipment, and gave her
money for the purchase. The agents further testified that at the post-buy meeting, Hunter informed them

that he had made a purchase from Griffin before she subsequently turned over the package of marihuana



6.  Alida Waldrop, aforensc chemist at the Tupelo Crime Lab, tetified that the substance that the
task force submitted for testing was 2.4 grams of marihuana.
q7. Additiona facts as gppropriate will be given during the discusson of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Admission of the Videotape
18. Griffin arguesthat the trid court erred in admitting a duplicate VHS copy of the drug transaction
without proper authentication. Griffin maintains that the best evidence rule was violated because a copy
of the tape was produced in lieu of the origind.
T9. “Under this Court’s sandard of review, the admisshility of evidence restswithinthe discretion of
the trid judge. Unless hisjudicid discretion is abused, this Court will not reverse hisruling. The same
standards used in determining the admissibility of photographs are applicable to the admisson of
videotapes.” Sealsv. State, 869 So. 2d 429, 433 (T13) (Miss. Ct. App. 2004) (quoting Davis v. State,
767 So. 2d 986, 996 (124) (Miss. 2000)). Moreover, Missssppi Rule of Evidence 901(b)(1) provides
that authentication can be accomplished by testimony of awitness with knowledge that a matter iswhat it
isclaimed to be.
110. Wefind that the State satisfied the requirements for proper authentication through the testimony
of Hunter. Hunter testified that the VHS copy accurately and correctly depicted the transaction as it
occurred on the day in question. Hunter was familiar with the particulars of the drug transaction, and she
testified suffidently to the accuracy of therecording. See Wellsv. State, 604 So. 2d 271, 277 (Miss.
1992). Therefore, we find that the tape was properly authenticated, and the trid judge did not abuse his

discretion in admitting the tape into evidence.  Griffin's argument is without merit.



f11. Inaddressing Griffin'sargument that the best evidence rule was violated, we notethat Missssppi
Rule of Evidence 1003 provides that “a duplicate is admissble to the same extent asanorigind unless(1)
agenuine questionisrai sed asto the authenticity of the origind or (2) inthe circumstancesit would be unfar
to admit the duplicate in lieuof the origind.” In overruling Griffin's objection to the admission of the VHS
tape, the court stated:

Certanly, | fal to see any surpriseto you. This is the second trid of this case. . . . Of

course, | know that youknew that therewasatape. | will recessthe hearing and give you

anopportunityto view thetape. . . . | saw thistape initsentirety during the trid of the case

last year, a which time there were matters on that tape that showed another crime. |

would think the reason we have a different tape now is that the tape is edited.
12.  Thetrid court viewed boththe origind and duplicate videotapes bef oreadmitting the duplicate into
evidence. Therecord clearly reflectsthat the origind tape contained other transactions; therefore, acopy
of only Griffin's transaction was made from the origina and offered into evidence. As previoudy stated
in this opinion, the duplicate VHS tape was properly authenticated by Hunter’ s testimony, and the State
gave alogica reason for presenting the duplicate. Griffin had prior knowledge of the existence of thetape,
and the proceedings were recessed to alow himto view the duplicate. Under thesefacts, we find that the
tria judge properly admitted the duplicate, as admissionof the duplicate was not unfar to Griffin under the
circumgances. This argument iswithout merit.

(2) Fatal Variance between the Indictment and the Proof
113.  Griffin argues that there was afatal variance betweenhisindictment and the proof at trial because
there was no tesimony identifying the person named in the indictment as the purchaser [confidentia
informant #CI-294-02] and the person proven at trid to bethe purchaser [Memory Hunter] asthe same

person. According to Griffin, this falure on the part of the State made the indictment defective because

the identity of the purchaser is an essential element of proving an illegd drug transaction.



114.  Areview of the record reveds alack of support for Griffin’scontention. AgentsErvin and Bartlett
tetified that Hunter worked as a confidentid informant for the Tri-County Narcotics Task Force. Both
agents further testified that Hunter met themon the day in question so that she could make a controlled buy
from alocal drug dedler. Bothagentsalso testified about how they listened to the drug transaction viathe
body wire planted on Hunter. Hunter testified that she purchased the marihuana from Griffin. Moreover,
the State presented avideotape showing Hunter purchasing the marihuanafrom Griffin. Furthermore, there
was testimony that Hunter told the agents that she purchased the marihuana from Griffin. In short, there
isoverwhelming evidence that Hunter was the personwho purchased the marihuana fromGriffin; therefore,
it stands to reason that Hunter was confidentia informant #C1-294-02. Accordingly, we find no merit in
this argument.
(3) Defect in Griffin’s Indictment
115.  Giriffinnext arguesthat hisindictment wasinsufficent becauseit failed to identify withspecificity the
person to whom he was dleged to have sold marihuana. Griffin’s indictment provides.
THE GRAND JURORS of the State of Missssppi, taken from the body of good and
lawful persons of the County of Neshoba, duly elected, empaneled, sworn, and charged,
at the Termaforesaid of the Court aforesaid, to inquire in and for the body of the County
aforesaid, inthe name and by the authority of the State of Mississppi, upon their oaths
present: That MICHAEL GRIFFIN ak/a“GLOVER” late of the County aforesaid, onor
about the 7th day of January, in the year of our Lord, 2003, in the County and State
aforesaid, and withinthe jurisdictionof this Court, did willfully, unlanfully, felonioudy, and
knowingly sl and deliver to Confidential Informant #CI-294-02 for the sum of $20.00,
aSchedule | controlled substance, namdy marijuana, inanamount of |ess thanone ounce,
inNeshoba County, Missssppi, contrary to and in violation of Section41-29-139(b)(3),
Miss. Code Ann. (1972), againgt the peace and dignity of the State of MissisIppi.
116.  Griffin argues that thisindictment does not comply with the firg sentence of Uniform Circuit and

County Court Rule 7.06 which gates, “The indictment upon which the defendant isto be tried shdl bea

plain, concise, and definitewritten statement of the essentid facts condtituting the offense charged and shdll



fully notify the defendant of the nature and cause of the accusation.” In support of his contention, Griffin
cites Love v. State, 211 Miss. 606, 611, 52 So. 2d 470, 472 (1951) for the proposition that every
essentid dement of acrime must be dleged in the indictment.

117.  Grffinmantansthat the defect inhisindictment requiresreversd. The State countersthat thisissue
is procedurdly barred becauseit is raised for thefirst time on gpped. It iswdl settled under Mississippi
law that “[d]efects on the face of an indictment must be presented by way of ademurrer.” Grayv. State,
728 So. 2d 36, 70 (11169) (Miss. 1998) (citing Brandau v. Sate, 662 So. 2d 1051, 1054 (Miss. 1995);
Miss. Cobe ANN. 8 99-7-21 (Rev. 2000)). “When ‘the formal defect is curable by amendment . . . the
fallure to demur to the indictment in accordance with our statute’ will waive the issue from consderation
on gpped.” Id. (quoting Brandau, 662 So. 2d at 1055)). A thorough review of the record reveds that
Griffin did not object to the contents of the indictment at the trid level, and thus is barred from raising this
issue on gpped. Accordingly, we find thisissue is proceduraly barred.

118. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY OF
CONVICTION OF SALE OF LESSTHAN ONEOUNCE OFMARIHUANAAND SENTENCE
OF THREE YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSAND FINEOF$1,500,  SAFFIRMED. ALL COSTSOF THISAPPEAL ARE

ASSESSED TO NESHOBA COUNTY.

KING,C.J,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR.



